
Refusal of FOI access in case of internal working document 

This precedent has been authored for LexisNexis by Dr Damien J Cremean, Adjunct Professor, 
University of Queensland. 

This precedent is a part of a LexisNexis suite of forms and precedents. 

This precedent is current to January 2015. 

Introductory note 

This precedent is a refusal of FOI access in case of internal working document. 

Legislation 

Legislation providing for freedom of information is in force in the Commonwealth and in all states 
and territories under various names. 

The Commonwealth Act is the Freedom of Information Act 1982 (Cth) (Cth FOI Act). State and 
territory Acts are: 

• Freedom of Information Act 1989 (ACT);

• Information Act 2002 (NT);

• Government Information (Public Access) Act 2009 (NSW);

• Right to Information Act 2009 (Qld);

• Freedom of Information Act 1991 (SA);

• Right to Information Act 2009 (Tas);

• Freedom of Information Act 1982 (Vic); and

• Freedom of Information Act 1992 (WA).

The Commonwealth Act has served as the base model for all of these laws. It has, however, been 
amended by the Freedom of Information Amendment (Reform) Act 2010 (Cth). But variations occur 
now between that Act and those laws. Indeed, as between the various states and territories there 
are now significant areas of difference as well, due to amendments. 

The particular state or territory law in question should be consulted if a state or territory matter is in 
issue, ie if information is sought at state or territory or local government levels, or from a state or 
territory agency, the relevant state or territory law must be consulted. 

Meaning of "conditionally exempt" 

Commonwealth 



 
 

A document is conditionally exempt if it falls within one of the categories set out in Part IV Division 
3 of the Freedom of Information Act 1982 (Cth) (Cth FOI Act): section 4. These categories all 
relate to what are commonly called "public interest conditional exemptions". 

An agency or Minister must give access to a conditionally exempt document unless in the 
circumstances access to it at a particular time would be, on balance, contrary to the public interest: 
section 11A(5). 

There is a divergence of opinion in the High Court on whether the "public interest" is a multifaceted 
concept or not. The question, however, is whether disclosure "on balance" would be contrary to the 
public interest. This requires a decision whether the degree of adverse effect outweighs any benefit 
to the public arising from disclosure. A document containing information which, if disclosed, could 
undermine public interest (for example, the health system) would be one contrary to the public 
interest to disclose. 

Factors not to be taken into account in deciding the public interest question include whether 
(section 11B(4)): 

• (government embarrassment) access to the document could result in 
embarrassment to, or loss of confidence in, the Commonwealth or Norfolk Island 
Governments; 

• (potential misinterpretation) access to the document could result in any person 
misinterpreting or misunderstanding it; 

• (author seniority) the document's author was or is of high seniority in the agency; 
and 

• (confusion) access to the document could result in confusion or unnecessary debate. 

Factors favouring access in the public interest under the Cth FOI Act include whether it would 
(section 11B(3)): 

• promote the objects of the Cth FOI Act; 

• inform debate on a matter of public importance; 

• promote effective oversight of public expenditure; and 

• allow a person to access his or her own personal information. 

States and territories 

State and territory laws do not make provision, as such, for documents to be “conditionally 
exempt”. Often, though, a document is exempt under a state or territory law if it is of a particular 
kind and its disclosure would not be in or would be contrary to the public interest. 

Australian Capital Territory: Under the Freedom of Information Act 1989 (ACT) some documents 
(eg those affecting personal privacy: section 41) are exempt but others (eg internal working 
documents: section 36) are exempt only if they satisfy certain requirements and their disclosure 
would be contrary to the public interest. 

Northern Territory: Under the Information Act 2002 (NT) section 50(1) government information 




