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In light of COVID-19, we are more reliant on technology
than we have ever been in our everyday working lives. In
this article we examine how practitioners can use Tech-

nology Assisted Review (TAR) to assist with the task of
preparing discovery.

The discovery burden, particularly in large construction
disputes, can be heavy in terms of time and cost because of
the sheer number of documents that are produced during
significant construction projects. As such, parties and law-
yers are keen to explore how different forms of technology
can be utilised to reduce costs. One of the options available
to parties seeking to manage and review large data volumes is
by using TAR. TAR — also known as computer-assisted
review or predictive coding — is an emerging trend in dis-
covery across the globe. In this article, we explain what TAR
involves and explore how TAR can be used within the
parameters of the High Court Rules (HCRs).

THE USE OF TECHNOLOGY UNDER THE HIGH
COURT RULES
The overall objective of the HCRs is to secure the just, speedy
and cost-effective determination of a proceeding.

Consistent with this objective, the HCRs relating to dis-
covery are designed to be flexible and responsive to the
specific requirements and cost considerations of each case. In
particular, sch 9, cl 3 of the HCRs contemplates the use of
keyword searches, automated searches and techniques for
culling documents (including concept searching, clustering
technology, document prioritisation technology, email thread-
ing, and any other new tool or technique). This rule opens the
gateway to parties exploring the use of TAR when complet-
ing discovery.

WHAT IS TECHNOLOGY ASSISTED REVIEW?
TAR is an iterative process, whereby a human reviewer tags
documents as relevant or irrelevant and the computer algo-
rithm “learns” from that human input to identify other
potentially relevant documents from the pool of unreviewed
or unseen documents.

The older version of TAR (referred to as “Tar 1.0”)
required a senior lawyer to review a sample set of documents
to “train” the computer algorithm as to which documents
are relevant and which are not. Once it has been “trained”,
the algorithm undertakes an analysis of the entire document
population and creates a list of documents which it considers
to be “relevant”. Those relevant documents are then reviewed
by a solicitor who is part of the team working on the case.
The TAR 1.0 process was seen as a useful tool to undertake
the first level review to determine which documents met the
threshold of being relevant, following which the human
reviewers could start their review from that new baseline.

The second and current version of TAR (referred to as
“TAR 2.0”) uses a continuous active learning (CAL) algo-

rithm whereby the algorithm continues to learn as the human
legal team progresses with their review of the documents to
ascertain whether the sets of documents are relevant/not
relevant. CAL is more agile that TAR 1.0 because it regularly
re-orders the document population based on what it has
learnt — in practice this means that the algorithm is con-
stantly promoting documents that it considers to be relevant
to the top of the human reviewers’ list or set of documents.
One of the problems with TAR 1.0 was that the one-time
learning training method meant that all the documents had
to be collected before starting the review — otherwise the
inclusion of new documents rendered the original training
invalid. The advantage with TAR 2.0 is that documents can
be added on a rolling basis (that is, as and when documents
are identified in a company’s records and provided to the
solicitors acting in the matter) and be ranked by the algo-
rithm according to their relevancy to the issues in the pro-
ceedings.

Parties may wish to engage external technical consultants
before discovery is commenced to work alongside legal coun-
sel and put together a framework and parameters around the
use of TAR. Once parties wishing to use TAR have finalised
a framework, then all parties should endeavour to agree
upon the proposed frameworks for the use of TAR at an
early stage of the case.

HOW DOES THE USE OF TAR SIT ALONGSIDE
THE HCRs?
Rule 8.2(1) requires the parties to cooperate to ensure that
the discovery process is facilitated by agreement on practical
arrangements. Rule 8.2(2) further requires the parties to
consider options to reduce the scope and burden of discovery
and ensure that technology is used efficiently and effectively.
The combination of r 8.2 and sch 9, cl 3 therefore provide
express support for the use of technology in discovery and
inspection, which would include the use of TAR.

In large construction litigation proceedings, where tai-
lored discovery is preferred, the first step is for parties to try
and agree upon the tailored discovery orders, failing which
parties may seek formal orders from the court. In light of the
requirement on the parties to cooperate in relation to discov-
ery, the authorities suggest that the most logical time for the
parties to agree upon discovery parameters, including how
TAR would be best utilised, is at the time of seeking to agree
upon tailored discovery orders. Failing agreement, the party
or parties should highlight to the court that they wish to use
TAR so that the court can refer to this agreement in a tailored
discovery order. For example, in a leading English decision of
the High Court in Pyrrho Investments Ltd v MWB Property
Ltd [2016] EWHC 256 (Ch) (Pyrrho Investments) the par-
ties agreed upon the use of “predictive coding” in the disclo

Continued on page 135

New Zealand Law Journal May 2020128

Copyright of the New Zealand Law Journal  is the property of LexisNexis NZ Ltd and its content may not be copied, saved or emailed to multiple sites 
or posted to a listserv without the copyright holder's written permission. However, users may print, download or email articles for individual use. 

 [2020] NZLJ 128

https://advance.lexis.com/api/permalink/be52a114-dbc8-4430-a51d-688197a4d39e/?context=1230042
http://www.lexisnexis.co.nz/en-nz/products/new-zealand-law-journal.page


This decision is consistent with the Supreme Court’s reason-
ing in Northland Environmental Protection Society. How-
ever, Collins adds “I note that this type of swamp kauri item
can have an inherent aesthetic appeal, when cleaned, oiled
and decorated”. Questions of aesthetics are irrelevant here
— the issue is whether a process of manufacture has been
completed.

In Northland Environmental Protection Society (at [97]),
Glazebrook J observed “a review of the legislative frame-

work with regard to swamp kauri may be desirable”. Until
that happens, TUR must decide whether or not to prosecute
exporters and to provide them with written rulings on legis-
lation that may not be fit for purpose. This challenging task
is not aided by TUR officials unnecessarily introducing con-
cepts of aesthetics that customs and excise officials have
learnt are deeply problematic. Decision: 22/12/18 has been
rightly been reversed, but TUR officials, it seems, cannot
resist unnecessarily expressing opinions on aesthetics. ❒
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sure process of three million documents but sought the
Court’s approval to use the process, given its novelty in the
English jurisdiction. The Court approved the use of predic-
tive coding in the disclosure/discovery process on the basis
that both parties agreed on its use and it was suitable given
the significant number of documents that would need to be
reviewed as part of the discovery process in that case. Help-
fully, the Court outlined the key points that weighed in
favour of it approving use of predictive coding, including
that the parties had agreed to use the technology, the volume
of documents that the parties would be required to review,
the cost associated with a “manual review” (that is, a page
turning exercise by a human reviewer), the cost saving mea-
sures that predictive coding could provide and, with refer-
ence to the timetable to trial, whether parties had time to
consider other methods of disclosure if predictive coding
turned out to be unsatisfactory.

The decision in Pyrrho Investments has set the scene for
the use of TAR in cases where parties are unable to reach
agreement on the subject. An illustration of this approach is
visible in the case of Brown v BCA Trading Ltd [2016]
EWHC 1464 (Ch), where one party objected to the use of
TAR but the Court approved it by applying the factors set
out in Pyrrho Investments. Of course, parties may not always
be able to agree on whether TAR should be used, and
importantly, how the technology should be used in a particu-
lar proceedings but in that instance, in accordance with the
requirements in the HCRs, the parties should refer the matter
to court for a clear determination (as would be the case with
any other contentious discovery matter). In our view, the
most opportune time for the matter to be referred to the
court is at the time that tailored discovery orders are being
sought by the parties.

AFFIDAVIT OF DOCUMENTS: TRANSPARENCY
AROUND USE OF TAR
Rule 8.15 requires a party to file and serve an affidavit of
documents. In particular, r 8.15(2)(c) requires parties to
outline the steps that they have taken to satisfy the tailored
discovery orders. Unsurprisingly, cooperation and agree-
ment on appropriate parameters at the beginning of the
discovery process can go a long way towards mitigating the
risk of lengthy and costly interlocutory applications. In Irish
Bank Resolution Corporation Ltd v Quinn [2015] IEHC
175 at [68], the High Court in Ireland approved the use of
TAR and stated that:

As technology assisted review combines man and machine,
the process must contain appropriate checks and balances

which render each stage capable of independent verifica-
tion. A balance must be struck between the right of the
party making discovery to determine the manner in which
discovery is provided and participation by the requesting
party in ensuring that the methodology chosen is trans-
parent and reliable.

Failure to be transparent about the use of TAR, by seeking
agreement from the other parties in the proceedings at an
early stage, can minimise the need to make formal applica-
tions for want of compliance with the HCRs later down the
track. This point was highlighted by the Technology and
Construction Court in Triumph Controls UK Ltd v Primus
International Holding Co [2018] EWHC 176 (TCC). In
Triumph, the parties agreed that certain keywords would be
used across electronic document sets and that all responsive
documents would be “manually reviewed” by a human
reviewer. However, the plaintiff decided to use TAR in
respect of undertaking its disclosure exercise without notify-
ing the defendants. The Court held that the decision to use
TAR was made unilaterally, without the defendant having
any input into the process, which was unsatisfactory. The
issue was compounded by the lack of information provided
by the plaintiff as to the sampling exercise that was used and
how this exercise was conducted by using TAR. On this
basis, the Court made an adverse finding against the plaintiff,
holding that the discovery process undertaken by the plain-
tiff was neither transparent, nor could it said to be indepen-
dently verifiable. Ultimately, the Court ordered the parties to
agree upon a methodology by which a sample of documents
(in that case 25 per cent of the 220,000 retrieved by running
search terms) was to be manually reviewed. The case dem-
onstrates the consequences of obscuring the discovery pro-
cess, and the adverse implications that could arise from a
failure to cooperate when using TAR as a tool in the discov-
ery process.

CONCLUSION
Utilising technology, including TAR, correctly when under-
taking a discovery exercise has the potential to offer cost
savings. This is particularly true for large scale construction
disputes where the burden of discovery can be significant due
to the volume of documents involved. Parties that find them-
selves in the position of having to review an enormous
amount of data for discovery should explore how the use of
TAR can create time and cost benefits. However, parties in
New Zealand should bear in mind the leading decisions in
England and Ireland, and the tenor of the HCRs which
require parties to cooperate and engage in a transparent
process that secures the just, speedy and inexpensive comple-
tion of discovery. ❒
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