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The ‘smorgasbord of remedies’ available to victims of misleading conduct under the Australian 
Consumer Law (‘ACL’) and parallel legislation is usually regarded as comprehensive, outstripping the 
remedies offered at common law for equivalent misconduct. Although the primary aim of the damages 
and ‘compensation orders’ is to ‘compensate’, or ‘prevent or reduce’ ‘loss or damage’ suffered because 
of misleading conduct, orders of this kind may have a strong deterrent effect, promoting the protective 
purposes of the statute. These provisions sit alongside an extensive suite of enforcement provisions 

designed to deter misleading conduct, including allowing the regulator to seek criminal and civil 
pecuniary penalties for contraventions of the specific prohibitions on ‘false or misleading 
representations’. While this combination might appear to offer complete and effective deterrent 
measures apt to change commercial misbehaviours, this article argues that the remedial armoury 

available to achieve the deterrent purpose of the ACL could be made stronger and more effective. In 
this sphere, the analogous common law torts and equitable doctrines that respond to misleading 
conduct provide extensive and invaluable remedial templates for regulators and those concerned with 
law reform, including disgorgement and punitive damages. Drawing on these insights, we argue that 

such additional remedial options may prove valuable in promoting the consumer protection purposes 
of the statute. Additionally, they may serve to provide significant redress to victims in cases where 
damages and compensatory orders are inadequate. 
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For personal injury claims based on physical damage, the applicable test in Anglo-Australian law to 

determine whether a plaintiff has suffered actionable damage is attended by considerable doubt. Since 
the issue was first encountered in the House of Lords in 1963, no generalised and coherent test has 
attained general acceptance. Two recent decisions in Australia and the United Kingdom have shed 
new light on the issue, though substantial unresolved issues remain. The principal aim of this article 
is to consider the judgments in these cases, examining what they tell us about the current state of the 
law on this topic, and where it may lead in the future. 
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Against the backdrop of the recent Royal Commission into instances of institutional wrongdoing, the 
High Court in Prince Alfred College Inc v ADC took the latest significant step in attempting to solve the 

problem of holding one person liable in tort for the intentional wrongdoing of another person (the 
‘intentional wrongdoing problem’). While the High Court set out a new approach to vicarious liability in 
Prince Alfred College Inc v ADC, the Court’s reasoning implicitly points to a different way of solving 

the problem — the non-delegable duty (‘NDD’). As such, this article explores how the NDD may be 
reconceptualised to cover intentional wrongdoing, while addressing the reasons why it has not already 
been extended in this way. As a duty typically imposed on institutions with the responsibility of caring 
for vulnerable people, the NDD is the ideal response to the intentional wrongdoing problem. 
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This note evaluates the impact of the UK Supreme Court decision in Robinson v Chief Constable of 
West Yorkshire Police on tort law. It suggests that while the Supreme Court clarified that the tripartite 

test to determine the existence of a duty of care in negligence laid out in Caparo Industries plc v 
Dickman applied only to ‘novel’ cases, there is no principled ground why a single test cannot be utilised 

for both established categories and novel cases. The note also argues that the decision has important 
implications for the act-omission distinction in police cases, and more broadly, the distinction between 
principle and policy and the relationship between tort and public law. 
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