
Competition & Consumer Law Journal (CCLJ)
Volume 30 Part 3

(articles and book review included in this part are linked to the LexisNexis platform)

CONTENTS

Articles

A right to repair for New Zealand?
— Alexandra Sims and Trish O’Sullivan 239

A range of legal issues, practical barriers and business models makes it difficult for consumers to

repair goods they own. Manufacturers play a significant role in preventing and obstructing repair

including by designing products with short lives (planned obsolescence) and making them difficult to

repair. In addition, manufacturers routinely fail to make spare parts available or make them available

at exorbitant prices; prevent the release of information or tools necessary for repairs; and attempt to

prevent unauthorised repairers from repairing goods. The issues related to developing a right to repair

are broad and require more than simply strengthening consumer law. Reform of intellectual property

laws and other measures, including a point-of-sale labelling regime providing information on durability

and repairability are also required. Many jurisdictions, including the UK, France, Australia and some

states in the US, have recognised action is necessary and are actively working toward or have passed

right to repair legislation. In New Zealand, theMinistry of the Environment is formulating right to repair

legislation, yet such legislation is unlikely to address the majority of the issues. This article makes the

case for why a right to repair law is required in New Zealand, which includes being necessary for the

move to a circular economy. The article identifies the barriers and gaps in existing laws in New

Zealand, including consumer law, explores New Zealand and international developments on the right

to repair and makes recommendations for an effective right to repair in New Zealand.

Consumer law redress and administration, product safety
regulation and contracts: Comparing Japan and Australia

— Luke Nottage and Souichirou Kozuka 269

This article explores developments in consumer law and practice in Japan as an important area that

has not seen much comparative scholarship in Western languages despite significant developments

over the last 10–20 years. The article connects developments to broader debates about the nature of

contemporary Japanese law and society, as well as the trajectory of consumer law more generally, by
mainly comparing Australia although other jurisdictions are also discussed. The comparative analysis
first explains the persistent problems around consumer redress. It then focuses on issues and reforms
in consumer affairs administration, including the functions of reforming and enforcing consumer laws,
the relationship with competition law concepts and regulators, and the relationship between
consumer affairs regulators and other government agencies or stakeholders. The article then
examines developments in consumer product safety law and contracts, including new challenges
from e-commerce and digital technologies, before drawing conclusions reiterating the usefulness of
socio-legal comparisons of consumer law.
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— James Keeves 296

There has been ‘much inconclusive debate’ about the meaning of the word ‘substantial’ in the context
of the phrase ‘a substantial purpose’ in s 4F of the Competition and Consumer Act 2010 (Cth). This
article examines that debate and contends that the approach currently endorsed at the intermediate
appellate level impermissibly combines two competing constructions. It seeks to determine what the
proper construction of s 4F ought to be by examining the relativemerits of four possible constructions.
It also evaluates options for reform, namely a potential inversion of the test.
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— Michael Pearce SC 320

Section 18(1) of the Australian Consumer Law proscribes conduct in trade or commerce which is
misleading or deceptive or likely to mislead or deceive. The beguiling simplicity of this statutory norm
of conduct has been confounded by five decades of decision-making about how conduct directed to
a large audience should be assessed. It is unclear whether conduct should be assessed by its effect
on a single hypothetical representative member of the target audience or by its effect on ordinary and
reasonable members of the target audience. If the former, how is allowance made for diverse or
heterogenous target audiences? If the latter, is it sufficient if the conduct would have misled or
deceived a small number of ordinary and reasonable members of the target audience or must it be a
significant (or even ‘not insignificant’) number or proportion? The confusion created by the
judge-made rules of interpretation might be avoided in future if juries were given the task of deciding
whether or not conduct directed to a large audience is misleading or deceptive.
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