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THIS AGREEMENT is made on [insert date]. 

 

BETWEEN:  

[Name of retiring party] [ACN and ABN, if applicable] of [address] (Retiring Party); and 

[Name of party to replace the retiring party] [ACN and ABN, if applicable] of [address] (Substitute 
Party); and 

[Name of continuing party] [ACN and ABN, if applicable] of [address] (Continuing Party) 

 

RECITALS: 

[A. Describe the contract between the Retiring Party and the Continuing Party, for example: Under 
an agreement dated [date] between the Retiring Party as borrower and the Continuing Party as 
lender (Contract), the Continuing Party at the request of the Retiring Party has provided the 
Retiring Party with financial accommodation for the purposes stated in the Contract.] 

B. The parties to this agreement have agreed that with effect from [specify the date from which the 
novation is to take effect, for example, the date of this agreement] (Effective Date) the Contract 
shall be novated. 

 

OPERATIVE PROVISIONS: 

1. Novation 
With effect on and from the Effective Date: 

(a) the Substitute Party is substituted for the Retiring Party under the Contract as if the 
Substitute Party had originally been a party to the Contract instead of the Retiring Party, 
and all references in the Contract to the Retiring Party in any capacity must be read and 
construed as if they were references to the Substitute Party; and 

(b) the Substitute Party is bound by and must comply with the provisions of the Contract 
binding upon the Retiring Party and the Substitute Party enjoys all the rights and benefits 
of the Retiring Party under the Contract. 

2. Indemnity 
(a) The Retiring Party agrees with the Substitute Party to indemnify and keep indemnified the 

Substitute Party from and against any liability incurred by the Substitute Party as a result 
of any action, demand, claim or proceeding against the Substitute Party by the 
Continuing Party under or in respect of the Contract relating to any act or omission of the 
Retiring Party prior to the Effective Date. 

(b) The Substitute Party agrees with the Retiring Party to indemnify and keep indemnified the 
Retiring Party from and against any liability incurred by the Retiring Party as a result of 
any action, demand, claim or proceeding against the Retiring Party by the Continuing 
Party under or in respect of the Contract relating to any act or omission of the Substitute 
Party on or after the Effective Date. 

3. Release of Retiring Party 
[With effect on and from the Effective Date] the Continuing Party releases the Retiring Party 
from all the Retiring Party's obligations under the Contract and all actions, claims or 
proceedings that the Continuing Party may have against the Retiring Party under or in respect 
of the Contract [relating to any act or omission of the Retiring Party on or after the Effective 
Date].2 
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4. Conditions precedent3 
Even if the Effective Date has passed, the provisions of cl 2 of this agreement have no force or 
effect until the Continuing Party has certified that it has received in form and substance 
satisfactory to it: 

(a) a certified copy of a true and up to date copy of the constitution of each of the Retiring 
Party and the Substitute Party; 

(b) a certified copy of the minutes of a meeting of the directors of each of the Retiring Party 
and the Substitute Party authorising the execution and delivery of this agreement and 
appointing attorneys for the purpose of execution of this agreement; 

(c) a certified copy of the power of attorney (duly stamped and registered if necessary) of the 
Retiring Party and the Substitute Party. 

5. Representations and warranties4 
5.1 Representations and warranties 

Each of the Retiring Party and the Substitute Party represents and warrants to the Continuing 
Party and to each other that: 

(a) status: it is a corporation validly existing under the laws of [specify state or territory of 
incorporation]; 

(b) corporate power and authorisations: it has the corporate power to enter into and perform 
its obligations under this agreement and has taken all necessary corporate action to 
authorise the execution, delivery and performance of this agreement; 

(c) agreement binding: this agreement is its valid and binding obligation enforceable against 
it in accordance with its terms; and 

(d) no winding up or execution: no application or order has been made for the winding up or 
liquidation of it; no action has been taken to seize or take possession of any of its assets; 
there are no unsatisfied judgments against it and it is able to pay its debts as they fall 
due. 

5.2 Reliance 

The Retiring Party and the Substitute Party acknowledge that the Continuing Party has entered 
into this agreement in reliance on the representations and warranties in cl 5.1. 

6. Expenses 
The Substitute Party must reimburse the Continuing Party for its costs and expenses of and 
relating to the preparation, execution and completion of, or the enforcement of, or preservation 
of any rights under, this agreement, including legal costs and expenses on a full indemnity 
basis. 

7. Stamp duty 
The Substitute Party must pay all stamp, transaction, registration, financial institution, bank 
account debit and other duties and taxes (including fines and penalties) which may be payable 
or determined to be payable in relation to the execution, delivery, performance or enforcement 
of this agreement or any payment or receipt or other transaction contemplated by this 
agreement. 

8. Governing law and jurisdiction 
This agreement shall be governed by and construed in accordance with the laws of [state or 
territory] and each of the parties submits to the non-exclusive jurisdiction of its courts. 

9. Counterparts 
This agreement may be executed in any number of counterparts. All of such counterparts taken 
together constitute the one instrument. 

 

IN WITNESS the parties have executed this agreement on the date first written above.5 
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[Insert execution clauses] 

 

 
Notes 

1. A novation of a contract is a new contract, where one or more parties have been substituted for other parties, with the 
terms otherwise remaining the same. Consent of all the parties to the contract is necessary, since it amounts to the 
formation of a new contact. A novation transfers both the benefit and the burden of the contract, to the new party, in 
contrast to an assignment. An assignment of a benefit of a contract does not assign the burden, even if the wording 
suggests that it does, and the original party to the contract (the transferor) remains liable to the other parties to the 
contract. The reason for this is that the burden of the contract cannot be assigned without the consent of the parties to 
the primary contract, who are entitled to the benefit of the performance of the obligations. For example, if B agrees to 
buy apples from A, every week for a year at a stipulated price, B can assign the right to receive the apples, but cannot 
assign the obligation to pay for them, without A’s consent. A’s right to be paid money by B, cannot be converted into a 
right to be paid money by C, without A’s consent. 

2. The words in square brackets in cl 3 should be deleted if the release is to operate in relation to claims arising before, as 
well as on or after, the effective date. If the release is to operate in relation to prior claims there should also be added at 
the end of cl 1 "contingent or otherwise and whether now existing or arising after the date of this deed". 

3. The conditions precedent in this clause are designed for the situation where the retiring party and the substitute party 
are corporations, and where the instrument is executed under the power of attorney. It should be amended as 
necessary. 

4. The representations and warranties in this clause are designed for the situation where the retiring party and the 
substitute party are corporations. It should be amended as necessary. 

5. The stamp duty implications of the novation should be considered. 
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