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Litigation funding agreement1 

 

[Receiver’s name] (Receiver or you) 

[Receiver’s address]  

 

[Date] 

I am pleased to confirm that [insurer] (Insurer) is prepared to purchase the cause of action against the 
defendant identified in your proposal [insert date] being property of the company [the subject of a 
security interest dated [insert date] and numbered [registration number] in the PPSR held by [name of 
secured party]]. 

The terms of the proposed purchase agreement are as follows:  

1. Definitions 
Cause of Action: the cause of action against the defendant identified in the receiver's proposal 
dated [date] to the Insurer being an action for damages arising out of [insert, eg: the termination 
of [an asset sale agreement / a consultancy agreement] dated [date]]. 

Counterclaim: any counterclaim raised by the defendant in response to the prosecution of the 
Cause of Action. 

Estimated Fees: the estimated Legal Costs and Disbursements of the Lawyers. 

Insurer's Manager: [name of Insurer's manager], who will: assist the Lawyers to comply with 
their reporting obligations; assist the Lawyers account in the agreed manner; ensure the Insurer 
makes appropriate payments pursuant to this agreement; oversee the conduct of the litigation; 
and issue instructions to the Insurer's Lawyers on behalf of the Insurer where appropriate. 

Insurer's Manager's Fees: the fees for: 

(a) the Insurer's Manager's management services calculated as 10% of the Estimated Fees; 
and 

(b) assessing the proposal and facilitating this agreement. 

Lawyers: [name of law firm and counsel, if appropriate]. 

Lawyers Fee Agreements: the fee agreements between the Insurer's Manager, on behalf of 
the Insurer, and the Lawyers concerning the legal costs of prosecuting the Cause of Action and 
defending any Counterclaim. 

Legal Costs and Disbursements: the legal costs and disbursements: 

(a) identified in the Lawyers Fee Agreements reasonably incurred for the sole purpose of 
prosecuting the Cause of Action and in defending any Counterclaim; or 

(b) reasonably incurred in obtaining the court directions as provided in clause 2. 

Negotiator's Fees: 5% of the Estimated Fees or 3% of the Resolution Sum, whichever is 
greater. 

Receiver's Fees: the fees of the Receiver up to a maximum amount of $[amount] incurred for 
the sole purpose of prosecuting the Cause of Action and defending any Counterclaim from the 
date of this agreement. 

Resolution: when the Insurer receives all or some of the settlement or judgment proceeds in 
respect of the Cause of Action after taking into account any set off or Counterclaim. 

Resolution Sum: the amount or amounts received or by way of settlement, judgment or order 
(excluding costs orders relating to costs incurred prior to the date of this agreement) in respect 
of the Cause of Action after taking into account any set off or Counterclaim.  

 

LexisN
exis S

am
ple 



2 
 

2. Condition precedent 
It is a condition precedent to this agreement that the court gives a direction to the effect that the 
Receiver has the power to validly assign the Cause of Action to the Insurer on the terms of this 
agreement. 

3. Assignment 
(a) The Receiver hereby assigns to the Insurer absolutely by way of transfer the whole of the 

Cause of Action. 

(b) As consideration for the assignment, the Insurer agrees to pay the Receiver, on 
Resolution, 70% of the Resolution Sum remaining after subtracting from the Resolution 
Sum an amount equal to the sum of: 

(i) the Insurer's Manager's Fees; 

(ii) the Legal Costs and Disbursements; 

(iii) the Negotiator's Fees (if one is appointed to the Insurer) to assist in settling the 
Cause of Action; and 

(iv) the Receiver's Fees. 

(c) The Insurer will not charge, permit a lien upon or otherwise encumber or grant an interest 
in the Resolution Sum except with the written consent of the Receiver. 

4. Covenants 
The Receiver covenants with the Insurer that: 

(a) the Cause of Action is property of the company the subject of the registered security 
interest in the name of [name of secured party]. 

(b) other than the Insurer's obligation arising pursuant to clause 3(b) and any Counterclaim, 
the assignment of the Cause of Action is to be taken by the Insurer free of all 
encumbrances, liens, claims and interests; and 

(c) the Receiver will do all things and will execute all documents as the Insurer reasonably 
requires to give effect to this assignment. 

5. Conduct and resolution of action 
The Receiver will make all documents relevant to the Cause of Action in the Receiver's power, 
possession or control available to the Insurer and will permit the Insurer, if it so wishes, to take 
any such documents into its own possession. 

(a) On behalf of the Insurer, the Insurer's Manager will provide the Receiver with copies of 
reports it receives from the Lawyers concerning any significant developments in the 
prosecution of the Cause of Action and defence of the Counterclaim and will inform the 
Receiver of any settlement offers made or received. By doing so, the Insurer does not 
intend to waive legal professional privilege. 

(b) The Insurer will pay the Receiver's Fees. Before any obligation to pay arises the Receiver 
must submit to the Insurer itemised accounts to the satisfaction of the Insurer. 

(c) The Insurer will pay the Legal Costs and Disbursements. 

(d) If the Insurer and the Receiver disagree in respect of any settlement opportunity or in 
respect of whether to discontinue prosecuting the Cause of Action, then each party must 
seek to resolve the disagreement by referring the dispute to an independent party, 
mutually chosen, for advice and if the dispute continues, then the matter in dispute must 
be referred to a mediator to be nominated by the Australian Commercial Dispute Centre. 

(e) If a disagreement referred to in clause 5(d) cannot be resolved within 2 weeks of the 
disagreement arising, the Insurer retains an unfettered power to continue to prosecute, 
settle or discontinue the Cause of Action. 

(f) If it so wishes, the Insurer may prosecute the Cause of Action and take any enforcement 
action in the name of the company and will indemnify the company against any costs, 
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expenses and liabilities which might arise as a result, except in relation to any 
Counterclaim unless otherwise provided for in this agreement. 

(g) The company acknowledges that: 

(i) it does not gain any right to the Cause of Action or the Resolution Sum by virtue of 
the Cause of Action being taken in its name; and  

(ii) the Insurer is entitled to have the Resolution Sum, if any, paid to it directly by the 
defendant, and the company will do all things reasonably required by the Insurer to 
ensure this occurs. 

(h) If the Insurer is to take any steps towards prosecuting or settling the Cause of Action 
within 6 months after the condition precedent in clause 2 is satisfied, the Insurer will 
appoint the Receiver as its agent with authority to prosecute the Cause of Action. In such 
a case the Insurer will have no greater liability for the fees of the Receiver, or to indemnify 
the Receiver in respect of any costs or liabilities, other than as expressly provided for in 
this agreement. 

6. Counterclaim 
Except to the extent that the amount of any Counterclaim may be set off against any judgment 
or settlement in respect of the Cause of Action, the Insurer will not be liable for the amount of 
any Counterclaim. 

(a) Subject to clause 6(b) the Insurer will indemnify the Receiver against any costs order 
made in respect of any Counterclaim for costs from the date of this agreement. 

(b) If the Cause of Action is discontinued or settled or judgment is obtained in respect of it 
(by either party), then the Insurer may terminate: 

(i) its obligation to pay the Receiver's Fees and the Legal Costs and Disbursements of 
defending any Counterclaim for any fees, costs and disbursements arising after the 
date of termination; and 

(ii) its obligation under clause 6(b) for any costs arising after the date of termination. 

7. Appeal 
If the Cause of Action is subject to an appeal by the defendant then: 

(a) the Insurer is under no obligation to make any distributions or payments from the 
Resolution Sum until the appeal is withdrawn or otherwise determined; and 

(b) the Insurer may determine in its absolute discretion whether to defend the appeal. 

8. Stamp duty 
The Insurer will pay the stamp duty on this agreement. 

9. Law 
This agreement is to be construed in accordance with and governed by the laws of 
[state/territory] and the parties submit to the jurisdiction of the courts of that [state/territory]. 

10. Acceptance 
Please acknowledge your acceptance of these terms by signing and returning a copy of this 
letter to the Insurer. 

 

[Insert execution clauses for the Insurer, Receiver, and the Receiver on behalf of the company.]2 

 
Notes 

1. This precedent is adapted from the document in issue in Hawke v Daniel Efrat Consulting Services Ptd Ltd (rec apptd) 
(in liq) (1999) 30 ACSR 640; 17 ACLC 733 . This precedent assumes the existence of a person (the “Insurer’s Manager” 
in the precedent) who will manage the suit on behalf of the insurer and the holder of the cause of action (the receiver 
standing in the shoes of the plaintiff). If there is no such intermediary, then clauses referring to the insurer's manager 
and insurer's manager's fees should be omitted (note that the precedent assumes the intermediary is engaged and paid 
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pursuant to another agreement). The receiver is allowed by statute to sell a bare right of action, which is why the 
precedent does not contemplate a wider range of assignors. 

2. The Receiver should sign as Receiver and (separately) on behalf of the company – the Receiver’s fees are payable to 
the Receiver in the Receiver’s own capacity, while the consideration for the assignment is payable to the Receiver on 
behalf of the company. The Receiver needs to be able to enforce in both capacities. 
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