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Assignment of a benefit of a contract 
 

THIS DEED1 is made on [insert date]. 

 

BETWEEN:  

[Name of assignor] [ACN and ABN, if applicable] of [address] (Assignor); and 

[Name of assignor] [ACN and ABN, if applicable] of [address] (Assignee). 

 

RECITALS: 

A. The Assignor and [name of other contracting party] of [address] (Promiser) are parties to [an 
agreement/a deed] dated [date] (Contract) relating to [specify subject matter of the Contract] 
(Project).2 

B. The Assignor wishes to assign to the Assignee all of the Assignor's rights under the Contract. 

 

OPERATIVE PROVISIONS: 

1. Assignment 
[In consideration of the payment of $[amount] by the Assignee to the Assignor (receipt of which 
is acknowledged)]3 the Assignor [as beneficial owner]4 assigns to the Assignee absolutely all of 
the Assignor's right title and interest under the Contract. 

2. Covenants by Assignor 
The Assignor covenants with the Assignee (and its successors and assigns) as follows: 

(a) contract valid: the Contract is valid and subsisting and enforceable in accordance with its 
terms and sets out all of the Assignor's rights in relation to the Project; 

(b) no third party rights: the Assignor's rights under the Contract do not infringe the rights of 
any third party and it is not aware of any disputes regarding such rights; 

(c) full disclosure: the Assignor has disclosed to the Assignee all knowledge, plans or other 
information in the Assignor's possession or control relating to the Project; 

(d) confidentiality: the Assignor will keep the provisions of this deed and all information 
relating to its rights under the Contract confidential and will not disclose the provisions of 
this deed and all information to any other person except as required to give effect to the 
provisions of this deed or as required by law; 

(e) copies of documents: the Assignor will deliver to the Assignee on request copies of all 
documents connected with or evidencing its rights under the Contract; 

(f) right to assign: the Assignor has full power to assign its right title and interest under the 
Contract to the Assignee; 

(g) quiet enjoyment: the assignment contemplated by this deed is taken by the Assignee 
(and its successors and assigns) free and clear of any mortgages, pledges, liens, 
charges, security interests or other encumbrances or claims or absolute or defeasible 
interests of any other person; and 

(h) further assurances: the Assignor must do all acts and things, including without limitation 
the execution of all such documents, as may be reasonably required by the Assignee to 
give effect to the assignment contemplated by this deed.  

3. Covenants by Assignee5 
The Assignee covenants with the Assignor: 

(a) perform contract: to perform the provisions of the Contract binding upon the Assignor with 
effect from the date of this deed; and 
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(b) indemnity: to indemnify and keep indemnified on a full indemnity basis the Assignor from 
and against any liability incurred by the Assignor as a result of any action, demand, claim 
or proceeding against the Assignor by the Promisor under or in respect of the Contract 
relating to any act or omission of the Assignee on or after the date of this deed. 

 

IN WITNESS the parties have executed this deed on the date first written above.6 

[Insert execution clauses] 

 
Notes 

1. It is not necessary that the instrument be a deed. However, in order for any undertakings in the instrument to be 
enforceable against the assignor the instrument will need to be a deed or supported by valuable consideration. 

2. Care will need to be taken in the description of the subject matter of the contract in recital A, referred to for convenience 
as the "project", if the representations in cl 2 are to be effective. 

3. Consideration is not necessary in the case of a statutory assignment of the benefit of a contract or an equitable 
assignment of part of the benefit of a contract. If there is no consideration the instrument will need to be a deed in order 
that any undertakings are to be enforceable against the assignor and (except in the case of New South Wales) the 
words "as beneficial owner" in this clause will need to be deleted and the covenants in subcll 2(b), (c) and (d) included: 
see notes 4 and 5 below. 

4. The words in square brackets import implied covenants as to the right to assign, quiet enjoyment and further 
assurances in every state and territory except Queensland and the Northern Territory where there is valuable 
consideration and in New South Wales even where there is no consideration: see s 78(1)(A) Conveyancing Act 1919 
(NSW); s 76 Property Law Act 1958 (Vic); s 42 Law of Property Act 1936 (SA); s 45 Property Law Act 1969 (WA); s 3 
Conveyancing Act 1951 (ACT); s 7(1)(a) Conveyancing and Law of Property Act 1884 (Tas). Express covenants are set 
out in clauses 2(f)-(h).  

5. Unless the contract is novated, the assignor will continue to be contractually bound to the promisor to perform its 
obligations under the contract. However, the assignor can delegate to the assignee the performance of the assignor's 
continuing obligations unless the contract expressly or impliedly requires otherwise or the performance of the assignor's 
obligations requires the personal skill, judgment or competence of the assignor: see R P Meagher, J D Heydon and M J 
Leeming, Meagher, Gummow and Lehane's Equity Doctrines and Remedies, 4th ed, Butterworths, Sydney, 2002. 
Where delegation of the assignor's obligations is possible, the assignor still remains liable to the promisor for breach of 
those obligations although the assignee may, if it agrees to discharge the assignor's obligations, also become directly 
liable to the promisor for such a breach: see Tito v Waddell (No 2) [1977] Ch 106 at 302-3, 309; [1977] 3 All ER 129. 

The covenants in cl 6 will be applicable where delegation is possible. If delegation is not possible, consideration should 
be given to whether the assignor, rather than the assignee, should give covenants in the terms of cl 6. 

6. Notice of the assignment should be given to the promisor as soon as possible. The stamp duty implications of the 
assignment should be considered. 
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