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Introductory note 

This precedent is an example of the type of agreement settling rights between co-guarantors. It is 
always important to customise agreements to take into account the individual needs and 
transactions of the actual parties to the agreement. 

What is a contract of guarantee? 

A contract of guarantee is subject to any qualifications contained in a particular contract, a 
collateral contract to answer for the debt, default or miscarriage of another who is, or is 
contemplated to be, or to become, liable to the person to whom the guarantee is given. 

Co-guarantors 

Creditors often require guarantees from more than one person, for example where a bank loans 
money to a company it may require each director and shareholder of the company to provide a 
guarantee for the debt of the company. Generally guarantees provided by co-guarantors are joint 
and several meaning that the creditor could enforce the guarantees against all the guarantors or 
chose to only enforce the guarantee against one or only a few of them. 

The right of contribution among guarantors is not founded in contract, but is the result of a general 
equity on the ground of equality of burden and benefit. It exists whether the guarantors are bound 
jointly, or jointly and severally, and is quite irrespective of their knowledge of the existence of co-
guarantors for the same debt or liability. Where, as sometimes happens, guarantors are liable in 
unequal shares for a common debt, their contributions will also be unequal, and will be determined 
by the prescribed individual liability of each under his or her guarantee among themselves (inter 
se). See Pendlebury v Walker (1841) 4 Y & C Ex 424 at 441; 160 ER 1072, per Alderson, B. See 
Ellesmere Brewery Co v Cooper [1896] 1 QB 75; cf Commercial Union v Hayden [1977] 1 QB 804; 
[1977] 1 All ER 441. 

It is prudent where co-guarantors are aware of each other's existence to enter into an agreement 
inter se regulating their respective rights and liabilities as guarantors under the guarantee in order 
to satisfy themselves that if the guarantee is enforced by the creditor, their rights as co-guarantors 
as against each other will be easily understood and enforceable. 


	1 Object and intention
	2 Guarantors to pay and contribute
	3 Proportions payable
	4 Contributions payable
	5 Payment of contributions
	6 Security or money held on trust
	7 General



