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Introductory note 

This precedent sets out examples of the terms which could be included in an “all monies” 
guarantee which is tied to obligation incurred by a debtor under a specific agreement. As always it 
is important to customise precedents to take into account the specific nature of the guarantee being 
provided and the unique requirements of the parties. 

What is a contract of guarantee? 

A contract of guarantee is subject to any qualifications contained in a particular contract, a 
collateral contract to answer for the debt, default or miscarriage of another who is, or is 
contemplated to be, or to become, liable to the person to whom the guarantee is given. 

What is an all moneys guarantee? 

The purpose of an “all moneys” clause in a guarantee is to extend the guarantee to all moneys 
owing by the principal debtor however they are advanced by the creditor. Given that guarantees 
are strictissimi juris (defined in terms of the strictest law, on other words the courts will interpret the 
agreement strictly without any latitude given) the drafter should be careful when drafting an “all 
moneys” clause to ensure that it contains sufficient detail to identify the principal debt and will be 
found to be both equitable and comply with credit and consumer legislation here applicable. 

What is an indemnity? 

An indemnity is a promise by one party to take on the obligation of any loss or damage that may be 
incurred by another party usually as a result of entering into a transaction with the indemnifying 
party. For example, many building contracts between the owner of property (Owner) and the 
builder contain clause where the builder indemnifies the Owner for any third party claims brought 
against the Owner for damage or injury caused by the builder’s employees and sub-contractors. 

In Australia, there is a statutory requirement in most states and territories that in order for a 
guarantee to be enforceable it should be reduced to writing or evidences in writing. (Halsbury’s 
Laws of Australia — 220 — Guarantees and Indemnities at [220-195]) 

There are provisions in this precedent that do not comply with the National Consumer Credit 
Protection Act 2009 (Cth) and the Competition and Consumer Act 2010 (Cth). 



Guarantee and indemnity (referable to an agreement) 

[Drafting note: if the Guarantor is a natural person the Beneficiary should consider requiring the 
Guarantor to provide a solicitor’s certificate of independent advice showing that he or she has obtained 
independent advice from a solicitor about the obligations contained in the guarantee. Where there is more 
than one guarantor, a separate solicitor’s certificate should be obtained for each guarantor.] 

This agreement is made on [date] 

between 

[name of guarantor] [ACN/ABN (if a company)] of [address] (Guarantor) 

and 

[name of beneficiary] [ACN/ABN (if a company)] (Beneficiary). 

BACKGROUND 

A. At the request of the Guarantor, the Beneficiary has agreed to enter into the Agreement. 

B. The Guarantor acknowledges that the Beneficiary is entering into the Agreement in reliance on this 
Guarantee. 

C. [Optional (if the guarantor is a company): The Guarantor expects to derive a commercial benefit 
from this Guarantee.] [Drafting note: where it is uncertain whether the Guarantor will obtain a 
commercial benefit for example in the case of a parent who guarantees a debt on behalf of a child, 
this clause is to be deleted. In addition, in these circumstances the guarantee must be drawn in the 
form of a deed, as no consideration will then be required in order for a deed of guarantee to be 
binding.] 

OPERATIVE PROVISIONS 

1 Definitions and interpretation 

1.1 Definitions 

The following definitions apply in this document: 

Agreement means [insert details of the relevant agreement]. 

Debtor means [insert name and, if appropriate, [ABN/ACN/ARBN] of debtor]. 

Guaranteed Money means all amounts (including damages) that are payable, owing but not 
payable, or that otherwise remain unpaid by the Debtor to the Beneficiary on any account at any 
time under or in connection with the Agreement or any transaction contemplated by the Agreement, 
whether present or future, actual or contingent or incurred alone, jointly, severally or jointly and 
severally and without regard to the capacity in which the Debtor is liable. 

Guaranteed Obligations means the obligations of the Debtor to pay the Guaranteed Money and 
all its other obligations to the Beneficiary (monetary or non-monetary, present or future, actual or 
contingent) arising under or in connection with the Agreement as set out in clause 2 of this 
Agreement. 
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